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MEHTAJIUTET U TIPABOCO3HAHMUE

Hepenxo B Hay4yHOH W MOMYNAPHON NUTEPATYypPE MOKHO BCTPETUTH CCHLI-
KM Ha MEHTaJUTET HapojJa Kak Ha MPUYMHY ycIexa HIM HeyAad COIMaJIbHO-
TMOJUTUYCCKHUX U SKOHOMUYCCKHUX IPOCKTOB. B paae Ciiyda€B 3TO BBITJIAAUT BECh-
Ma yboenurensHo. [IpuMepoM MOXKET CITy>KUTh HJes IPaBOBOTO TOCY1apCTBa.

OMnupu4ecKue HaOJIONEHHS U TeOpeTHYeCKue OOOOLICHUS TO3BOJISIOT
3aKJIFOYHUTh, YTO CTPOUTEIHCTBO IIPABOBOTO TOCYAAPCTBA B YKPaUHE CONMPSKEHO C
HEMAIBIMU TPYJHOCTSMH. ['0JIbI HE3aBUCHMOCTH, XOTA U HPOJIBUHYJIH CTPaHy B
MPaBOBOM HAIpPaBICHHH, HE CO3JalM HHM JOCTATOYHO PAa3BETBICHHOW CHCTEMBI
MIPAaBOBBIX HOPM, HU NIPUBBIYKH X HEYKOCHUTEIHHO COOIOAATE.

[IpaBo — 3T0 HE TOJIBKO CHOCOO YTBEP:KJIEHHS CHIIBL, HO U OTPaHUYUTENh
MpOM3BOJa — MPOU3BOJIA KaK MHIMBHUJOB, TaK U rocyaapcTsa. Ecnu rocynapctso
HECCPABEAJIMBO IO OTHOIICHUIO K HHAUBUAY, TO HAa YPOBHE MNOBCEAHCBHOCTU
(hyHKIMOHMPYIOT MOPAJIb U IPABOCO3HAHUE, ONIPAB/BIBAIOININE HAPYIICHHUS 3aKOHA.
IToxoxe, 4TO COLMAIBHO-NOJUTHYECKAs IOBCEJHEBHAs IMPAKTHKAa HE BHYIIAET
MOKa OOJNBIIOr0 ONTHMHM3Ma B OTHOIICHHWH OBICTPOTO CTaHOBJICHHS B YKpawHe
MPaBOCO3HAHMS eBporneickoro obpasma. Ha 3TomM ocHOBaHMHM WHOTIA JenaeTcs
BBIBOJ] O HECOOTBETCTBUH HJIEH IPABOBOTO I'OCYIapCTBa CIABIHCKOW, B TOM YHCIIE
YKPauHCKOH, MEHTaJIbHOCTH.

B JATEPATYPE BCTPEYAIOTCA pPaA3JIMYHBIC MMOHUMAaHUA MEHTAJIbHOCTHU OT
YHUCTO MCUXOJIOTUICCKOTO IMPAKTUICCKH HEU3MEHHOT'O MHCTPYMEHTApPUA, OTBETCT-
BEHHOTI'0 32 OINPEIEIEHHOE PearnpoBaHUE HA IPUPOJHBIE U COLMANbHBIE BO3JEHCT-
BUSI, JIO COLMANIbHO OOYCIJIOBIEHHOM KapTHHBI MHUpa, U3MEHSIOMIEHCS OT 3MOXH K
snoxe. [IpoayKTUBHBIM NpECTaBIsAECTCA OMOCPEIOBAHNE 3TUX KpalHOCTEH B MO-
HHUMaHWHM MEHTAJIbHOCTH KaK MHOTOCJIOMHOTO q)eHOMeHa.

I'myOuHHBIE C10M MEHTaJIbHOCTH (MEHTAJIMTETa) CONPSDKEHBI C KYJIbTYyp-
HBIMU apX€TUIlaMu, OCHOBaHbI Ha 0eCcCcOo3HATENbHBIX U TIOJACO3HATCIIBHBIX q)aKTO-
pax ¥ Majo U3MEHSIOTCS B XOZ€ CyINIECTBOBaHHS dTHOCA. BepXHue CI0M CBSI3aHHI C
OCMBICIIEHHEM PEeaIbHOW >KM3HM ITHOCA, COJEP:KaT CO3HATEIbHOE PearupoBaHUE
Ha COLUANbHYIO CHUTYallUlO, BIUIOTH IO CO3JaHMs HICOJOTMUYECKUX KOHIIEMIUIl.
CpenHue coM MEHTaIbHOCTH MOKHO COOTHECTH C KapTHHOM Mupa. boipmmHCTBO
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Jroziel He pedIeKCcupyIoT Mo MOBOAY CBOEH KapTHHBI MUpa, HO OHAa y HUX €CTb, U
UMEHHO OHa OIpefeNnsdeT UX MoBeAeHue. Takue KapTUHBI MUpa UMEIOT: UHIUBMI,
rpyImna, 3THOC, IMBIWIN3anus, 3moxa. Clofa BXOANWT: HEOCO3HAHHBIE M HE BCETZa
SIBHO BBIpa)KCHHBIC INPEICTABICHUS O IMpPEKpacHOM U 0e300pa3HOM, O CBOOOIC U
paBeHCTBe, O J100pe | 37Ie, O JIMYHOCTH U €€ OTHOIIEHHWU K OOLIECTBY, O COOTHO-
HIEHUH CTapOT0 X HOBOTO, O KM3HHU U CMEPTH, O CEMbE U CEKCE H T.JI.

[MoHsTHE MEHTAaNBPHOCTH (MEHTAJIHUTETA) MOXKET YHOTPEONSATHCA B pas-
JUYHBIX CMbICJIaX. B HaIlMOHAIBLHOM - KaK OCOOCHHOCTH BOCTIPUSTHS MHUpa JaH-
HBIM 3THOCOM — YKPauHCKUIl, HeMeuKuil, pycckuii MeHTanurer. B pernonansHo-
[UBIJIN3AIIMOHHOM IUIAHE, TOCKOJIBKY KYJIbTypa pErHOHa MMEET COOCTBEHHYIO
cnenu(rKy, — JaTHHOAMEPHKAHCKUH, CKaHIMHABCKUH, a3MAaTCKHH, eBporeiic-
KI/II‘/II, clIaBIHCKMI MeHTamuTeT. Kak OCO6eHHOCTI/I BOCHPUATUA TEX WU HHBIX
CTOPOH AECUCTBUTEIBHOCTH — MPABOBOW, MOTUTHUYECKHUH, MOPAIbHBI MEHTAIU-
TeT.

MeHTtanureT BbIpAXKaCTCA B CaMO6bITHI>IX Tpaauluiax, MaHEpe€ BOCHpUA-
THA, cnoco6ax YYBCTBOBAHU, HaBbIKaX MBINUICHUA, YCTAHOBKAX W CKIIOHHOCTSX,
cTepeoTunax u Mudax. ITo cBOe0Opa3HbI aBTOMATH3M AYXOBHOMU XM3HHU. B 3TOM
IUTaHE TOBOPSAT O, HEMEIKOH pacyeTIIMBOCTH, (PPaHIly3CKOM JISTKOMBICIINH, IIHUPO-
KOW pYCCKOM HaType, UCHAHCKOW TOpSIYHOCTH, CKaHAMHABCKOM CHEpKaHHOCTH,
YKPauHCKOH MATKOCEPACYHOCTH.

MeHTanuTeT BBIPAaXKAE€TCSA 3THOCOM M BOCIPHHHUMAETCA WHAMBUIOM Kak
yepe3 oOpa3oBaHME, BOCHHTAaHHE, OOBSICHEHHE, TaK M WHTYUTHUBHO, Ha ypPOBHE
MOJICO3HAHM. DTO CBOEOOpA3HBIN CIIaB CO3HAHMS M MOJCO3HAHUS, YyBCTB U pa-
3yMa, HHTYUIUHN U pasMblIUIeHUH. [103ToMy CO3HATENbHO MPOLYLUPYEMBIE HIEH
MOTYT C TEYEHUEM BPEMEHHU U3MEHUTh MEHTAIHUTET.

[IpaBoBasi MEHTAIILHOCTD 3aBHCUT OT OOLIEH MEHTaJbHOCTH 3moxu. Ha-
IIpUMEp, B CPEJHHUE BEKA Ha YKPAMHCKUX 3€MJIX B TE€YEHUE JOJIFUX CTOJETUH
OTHOIIICHHS B CeJlaX PEeTyJIMPOBAIUCH TpalunusaMu. He ObLIO HYXBI B IPaBOBOM
perynupoBaHun. Y HaceleHUsl He chOpPMUpPOBAJach MPHUBbIYKA K TpaBy. [loaTomy
HpaBOBOﬁ M TOJIUTUYECKUM HUTHUIN3M OOJIBIIIEBUKOB HE BCTPETHUIT COIPOTHUBJICHUA
B Hapoze. «KiaccoBoe 4yThe» 3aMeHMII0 cOo0O0i MPaBOBBIE HOPMBI Ha JI0JITHE TOZbI
COBETCKOTO PEXHUMA.

Ecmm HUICA TIpaBa HE COOTBETCTBYET CIIaBSTHCKOM MCHTAJIBHOCTH, TOTJa
MIOJIy4aeTCsl, YTO €BPOIEICKas MEHTAJIbHOCTb, NOPOAMBILAS HICK U IPAKTUKY
MPaBOBOTO IOCYJapcTBa, PaAMKAIBLHO OTIMYHA OT CiaBsHCKoi. UeM Torna o0bsic-
HUTH OTCYTCTBHE IPaBOMOpSIKa B cpenHeBekoBoii EBpome? Bens oHa He 3Hama
3JIEMEHTApHOW TMPEe3yMIIMN HeBUHOBHOCTH. [lom03peBaeMblii ObUT YK€ BHHOBEH.
Ero B myumem cinydae »*7ana CCbUIKA HA OCHOBE OJIHOTO JIMIIb HEIOKa3aHHOTO
MOZ03PEHHs, a B OOBIYHON NpaKTHKE — MBITKA W IMyOin4Has ka3Hb. HecMoTps Ha
yCTpamarIyo pacipaBy Haja MoAcyIuMbBIMH, B EBpone BIutote 10 18 Beka Ha-
Omomaercss TUKWI pasTysl MPECTYMHOCTH: KOPOJEBCKUE yKa3bl HE HMPUMEHSIOTCS
JIECSATKH JIET, B3ITOUHMYECTBO U MEJIKOE BOPOBCTBO OBUIH YCIIOBHUEM XXHM3HH LIEJIBIX
COIMANBHBIX TPYMI, OpOASKHUYECTBO W CaMOBOJBHBIH YXOX OT XO35€B CTald
HOpPMOH. B 3TuX yCNIOBHSX TOMBITKAa COOMIOJCHUS 3aKOHOB CO CTOPOHBI T'OCY-
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JlapcTBa O3Hayaia Obl PENPECCHU K 3HAYMTENLHOM YacTH HaceNeHHs, YTO MOTIJIO
MOPOJUTE TPAKIAHCKYIO BOHHY.

Curyanust m3MeHunacs juims B HoBoe Bpems. Bo-mepBbix, ¢ pasButieM
KaluTaJi3Ma M3MEHWIICS XapakTep NpeCcTyIUIeHWH. MEHbIne cTajio YOWHCTB H
rpadesxeii, OoJpiIe - GPUHAHCOBBIX MAaXWHAIMHA M BCSIKMX MOKYLICHUI Ha YacTHYIO
COOCTBEHHOCTB. DTO MOTPEOOBAIO Pa3BUTHA 3aKOHOJATEIbCTBA. BO-BTOPHIX, pac-
IpOCTpaHseTCs MPOTECTAHTCKAs MOpallb, 00JIee OTBEYAIoIasi AyXy MpeAIpHHAMA-
TENBCTBA, @, CIIEAOBATENILHO, JOTOBOPHOM MOJENM OOLIECTBEHHOI'O YCTPOWCTBA.
B-TpeTbux, NIMpOKUi pe30HaHC NPHOOPETAOT 00CYKAEHHE €CTECTBEHHBIX U JIPY-
TUX TIPaB 9YEJIOBEKa M WX HHTEIUIEKTyaJlbHOE BOIUIOIIEHHE B «JlyXe 3aKOHOB»
Momnrteckbe, «O0mecTBeHHOM noroBope» Pycco, «®@umocodpuu mpaBa» [erems.
B-ueTBepThIX, paBa U CBOOOBI, JOCTYITHBIE JIUIIb BHICIIHNM COCJIIOBHSIM, Pacipoc-
TpaHsIOTCS Ha Bcex jrofei. OTciofa ciemyer, 9To €BPOIEeHCKOe MPaBOCO3HAHHE
KaK uYepTa MEHTaJINTETa ONpPEAeIsIeTCs] N3MEHHUBIINMHUCS COLMAIBHO-KYIbTYPHBIMA
(haxTOpaMM M HACYUTHIBAET OKOJIO TPEX CTOJETHI.

Taxo# BpeMeHHO# (OpBI YKpauHCKOE MPaBOCO3HAHHE HE UMEeT. YKpau-
Ha, HaXOJsICh Mo BiacThio Poccuiickoil 1 ABcTpo-Benrepckoil umnepuii, He 3Ha-
Ja KalUTann3Ma, ABjsiiaa co00H TpaIuIMOHATNCTCKOE, IIPEUMYIIECTBEHHO KPECTh-
SHCKOE OOIIECTBO, HAJIONIO COXPAaHHWIA COCIOBHOE NpaBo. JlOCTAaTOYHO CKa3aTs,
YTO B neproz (GopMHUpOBaHMS YKPAWHCKOHN HAIlMH, YKPAWHCKas 3JIMTa HHTEPECOBa-
Jach HAlMOHAJIFHON MCTOpPHEH B OCHOBHOM JUIS TOTO, YTOOBI JIOKa3aTh, YTO IIO-
TOMKH T€TMAaHOB U CTapIIMH MMEIOT IIPaBO Ha PyCCKOe JBOPSHCTBO. B To ke Bpe-
Msi, B OTJIMYME OT PYCCKHX KPECTbsIH, MX YKPaWHCKHE COOpaThs IIOYTH HE 3HAIU
0OIMHHOTO BiajeHus 3emieid. [103ToMy KOJIIEKTHBUCTCKAs ICHXOJIOTHS 3/1€Ch HE
MMeJa TaKoTo pacipocTpaHeHus, kak B Poccun.

Kpome Toro, B Hapoze, ocodenHo Ha JleBoOepekbe, )KMM Ka3alKue Tpa-
JUIMM U TTaMATh O BEKOBOM caMoOyIpaBieHHH. HemanoBakHOe 3HaUYeHHE MUMETH
KOHCTHTYIIMOHHBIE McKaHus [Tununa Opivka, XOTS M He HOJyYHBIIHE HIMPOKOTO
OOIIIECTBEHHOTO pPE30HaHca. A BOT JIOTOBOPHI, IHOJMHCHIBAEMbIE T€TMaHAMHU C
APCKUM NPaBUTENBCTBOM, OBUIM XOPOIIO M3BECTHBI YKPAMHCKOW MHTEIUIUTCHIIMH,
B ocoOeHHOCTH MapToBckue cTatbu. Ha 3Toif ocHOBe, ocoberHo B XIX Beke, pac-
NpOCTpaHsach HMHTEpEcHas IpaBoBas HAes O HEOOXOAMMOCTH COOJIOJCHHUS
MPEXHUX JTOTOBOPOB YKPAaWHBI, U JaXKe HJIEs] O BO3MOXKHOCTH OOpETEHHUS €10 ca-
MOCTOSITEIbHOCTH Ha OCcHOBe llepesicmaBckoro cornameHus. ApryMeHTamnus obia
TaKoM: TorJa YKpanHa, NecKaTh, T0OpOBOJILHO B3siIa Ha ce0sl 00s3aTeNIbCTBA BO-
TH TIOJ] IPOTEKTOPAaT MOCKBEI, CII€JOBATEIIFHO, TETIEPh B COOTBETCTBUH C IPABO-
BBIMH HOPMaMHU OHa MOXKET 3TH 00s13aTeIbCTBA C CE0SI CIIOKUTE.

B pamkax pas3BuTHS NpeACTaBICHUN O MPaBOBOM TOCYJapCTBE CIENyeT
ormetuth uaen C. OpuxoBckoro-Pokcomana o mpupoaHOM mpaBe 4denoBeka. B
00IITyI0 KOMWIKY MPaBOBBIX MPEACTABICHUN ClieyeT oTHeCTH MbIiciau M. Bumenc-
KOTO O JIEMOKpaTH3Me W 3aKOHHOCTH, WICH TOTOBOPHOW TeOopHH rocymapcrsa @.
IIpoxonoBuya u ap. MoxxHO BcHOMHUTH U uzero B. Antonosuua u H. Koctomapo-
Ba O IEMOKPATH3ME KaK MPUHIUIE )KU3HU YKPAaHHCKOTO Hapo/a, OTIINYAIOIIEM E€T0
OT PYCCKOTO MJIH TIOJIECKOTO HapPOIOB.
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K coxanenuto, B ciity 0COOBIX COLMAILHO-TIOIUTHYECCKUX YCIOBHH 3TH
ujien ObUIM 3HAKOMBI JIMIIb Y3KOMY KPYTY JIMII ¥ HE CTaIH JOCTOSIHHEM 00I1ecT-
BEHHOCTH M NIPEIMETOM IIUPOKOTrO o0CyxacHHs. I103ToMy SIBHBIM NpeyBeIHde -
HHEM OyJeT TOBOPUThH O HUX KaK O COCTABHOW YacTH YKPAaWHCKOTO MEHTAIHUTETA.
B T0 e Bpemst U K 4y>KepOJHBIM 3JIEMEHTaM KyJIbTYpbl UX OTHECTH HEIb34l.

B mo6oM ciydae, B CBETE BBIIIECKA3aHHOTO BPAJ JIH YOCIUTEIBHO 3BY-
4aT CJI0OBa O MPAaBOBOM HUTWIM3ME MPUMEHUTEIBHO K YKPAWHCKOMY MEHTAJINTE-
TY.

Opnnako pabota 1o GopMHUPOBaHUIO COBPEMEHHOT'O MIPABOBOT'O CO3HAHUS
npencTout Oonbmras. HeManoBaXHYIO MOJIOKUTEIBHYIO POJIB TYT MOTYT ChITPaTh
nonautudeckne Mugsl. OHM BO3HUKAIOT HE TOJIBKO CTUXMHHO HAa OCHOBE IIyOMH-
HbIX CJIOEB MCHTAJMTETA, HO U MOT'YT CO3/1aBaTbCd UCKYCCTBCHHO, aCCUMUIIUPY-
ACh OOINECTBEHHBIM CO3HaHMEM M IcHxoiorueil. IIpuMepoM MOXKET CIIy>KUTb
MU} 00 ocoboM smoHCKOM Tpynoaooun. [1o 3a7aHnIo AMOHCKOTO NMPaBUTENbCT-
Ba OH OBLT pa3paboTaH aMEPUKAHCKUMU MOJIUTOJIOTaMU DBapacoM JleMUHToM u
Amnanom MoreHnceHoM B cepenune 20 Beka. B couetaHun ¢ rpaMOTHON 3KOHO-
MHYECKOH MOIUTUKOH 3TOT MU Aaj MOpa3uTEIbHBIE PE3yIbTATHI.

Bonbryro MOOHIN3YONIYIO POIIb MOTYT CHITPaTh HCTOPHUYECKUE U HCTO-
PHKO-TIOIUTHYECKUE MU(DBI, B YACTHOCTHU, O MIPOUCXOKAECHHH dTHOCA, 00 OCHOBA-
TEJIAX IEHTPOB OOBEANHEHHS 3THOCA, O 30JI0TOM BpeMeHH. COBpEeMEHHBIE I'PEKH
CUMTAIOT ce0sl HacleIHUKaMH DJlTajsl, a ykpauHnsl — Kuesckoii Pycu, xots 00a
Hapo/Jla KaueCTBEHHO OTJINYAaIOTCA OT CBOUX NPENUIECTBEHHUKOB. B Takoil cury-
anuu MH(Q 0 TIIyOOKHMX KOPHSIX MPaBOBOW KyJbTYpHI MpeAnouTUTENbHEeEe Muda 0
IIPaBOBOM HHTHIIU3ME.

OTHOCHTEJIFHO TPAaBOBOTO MEHTAJIHMTETa BHYIIAIOT ONTHMH3M CIIEAYIO-
mye 00CTOATENbCTBA. BO-TIEpBhIX, MOCTOSIHHO BEAYILIHECS Pa3roBOphl O HEOOXO-
JMMOCTH CTPOUTEIbCTBA NPABOBOTO TOCYIAPCTBA U TEOPETUYECKHUE HCCIIE0Ba-
HUSI B 9TOM HaINlpaBJICHUH CO3JAl0T cdepy AUCKypca U MpoOiIeMHoe 1oiie, CTOIb
HeoOxomuMble Uit pOpMHUPOBaHHS NpaBOCcO3HaHMA. JKenaTenbHO TOJIBKO COXpa-
HATH TPE3BOCTH OLICHOK U HC BbIJIABATH MCUTY 3a HeﬁCTBHTeHBHOCTL.

Bo-BTOpEIX, 0 QOpMHUPOBAHMN TPABOCO3HAHUS CBHIETEIHCTBYET BOCT-
peOOBaHHOCTD IOPHCTOB, MOIYJISIPHOCTD IOPUANIECKHUX CIIEIUAILHOCTEH B BY3aX,
odepeny B IOPHIMYECKHE KOHCYNBTAIlMH, CyAeOHBIE MPOIECCH O HapyIICHHU
ImpaB JAYHOCTH U T.1.

B-TpeTthux, opmupyronieecss rpaxaaHckoe oOIIEcTBO M AEATEIFHOCTh
MpPaBO3aIIUTHUKOB, JIEPXKAIUX B TI0JI€ 3pPEHUs] BOMPOCHI NPaB JIMYHOCTH, CO3/[a-
0T He0OXOIMMBIE KaHAJIBI PACTIPOCTPAHEHHS MPABOBBIX 3HAHUN M MPOAYIUPYIOT
OIIYIIEHUE X HEOOXOIUMOCTH.

B-uerBepTHIX, NpenogaBaHUe NPaBOBEACHUS B y4eOHBIX 3aBEICHMHSIX,
XOTd U HYXKIA€TCA B KAYCCTBECHHOM YIIYUIICHHUHU, BCC KE CO3ACT ONPCACICHHYIO
HUIY B MeHTanuTeTe. OJHAKO pellaroliye IMard eije BHepean. JTO MPex/e
BCET0 pa3paboTKa NPaBOBBIX HOPM M OCYIIECTBIIEHHE PEAIBHOTO IPABOINOPSAKa,
HCIIOJIHSAEMOT0 HE TOJIBKO HACEJICHHEM, HO MPEkKAE BCETO FOCYJapCTBOM.

116



CEKLISL Y «CYCINUIBHO-MOJITUYHUI PO3BUTOK YKPATHH: ®IJIOCO®CHKUI, ICTOPUYHMIA TA KYJIBTYPOJIOTTYHU ACIIEKTH»

Zharkykh Volodymyr
doctor of philosophical science, professor,
director of the department of philosophy and metodology of science,
Odessa National Polytechnic University

ON PLASTICITY OF LAW IN CLASSICAL LEGAL PRAGMATISM

The classical definition of legal pragmatism is traditionally associated
with Oliver Wendell Holmes and other founding members of the Metaphysical
Club. Holmes has never officially acknowledged his membership in the Club. But
at the start he attended many of its meetings and was deeply influenced by the
theories and concepts proposed there. Having participated in various discussions,
he developed his own philosophical ideas which made a significant impact on his
legal thinking. Though his celebrated book The Common Law (1881) and his
famous lecture The Path of Law (1897) were published long before the public
presentation of pragmatism by William James in 1898, he is regarded as the first
legal pragmatist. There is good reason for that because many themes of classical
pragmatist tradition are found in his legal thinking.

His philosophy represented a departure from the prevailing jurisprudence
of the time. It was directed against the legal formalism and fundamentalism which
held that law was an orderly system of rules from which decision in particular
cases could and should be deduced. Law, Holmes insisted [2], was not a set of
basic legal conceptional truths from which correct decisions can simply be deduced
as was the practice of his time, based on the model proposed by justice Christopher
Columbus Langdell. All through his long professional career Holmes argued that
legal concepts could not be conceived automatically.

Influenced by his experience fighting in the American Civil War, Holmes
established a life-long belief that laws were result oriented and reflected the
evolving mores of the society in which they are used. He writes in the opening
pages of The Common Law that the life of law has not been logic, it has been
experience [1]. Accordingly he argued that legal rules were not deduced
from/through formal logic but rather emerge from an active process of human self-
government. The laws are the witness and external deposit of peoples’ mutual life.
Their history is the history of moral development of the race [1]. The common law
is not a brooding omnipotence in the sky [2]. Human law does not flow from some
mysterious, anonymous source. It is manmade and it reflects situations and
collisions of man’s life at a given point of his historical and social development.
Everywhere legal concepts and legal provisions shift and change over time. Legal
systems evolve like plants [1], adapting to circumstances. They develop and
change like languages, where the appearance of new senses enriches and modifies
the familiar ones. Holmes’s ideas about elasticity of legal concepts are correlated
with Ch. S. Pierce’s theory of meaning. With the development of science and life
meanings continually gain new conceptions related to new realities thus adding
new interpretations to legal terms. Holmes recognized that laws, like words, had a
life history and their meaning could require a different interpretation depending on
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